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COMITROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. o3

60
B-178514 May 22, 1973 $, ot

The Honorable Rogers C. B. Horton
The Secreiiry of the Interior

Dear Mr, Secretary:

We refer to the letter of the Chief, Division of Fiscal Services,
Office of the Secretary, U.,S, Department of the .Interior, dated April 20,
1973, concerning the use and amount of home leave which may be granted
or credited to Mr, Lawrence D, Horderosisn, an employee of the Bureau
of Reclamation in Denver, Colorado, incident to his service with the
Trust Territory of the Pacific Islands with duty at Saipan, ¥Mariana
Islanda, ir vievw of the facts set ocut below, -

y .

Kr, Morderosian entered on duty in Safpan on Aprxil 15, 1970, On
February 25, 1972, hs departed that station fsr return teo %the United
States as a rssult of hi{s separation by reduction Ain force (RIF), Ujpon
apneal of the RIF action to the Civil Service Commission, the ceparation
was found to be invaldd and reinstatement to n position in Saipan or an
equivalent position was ordered., Subsequently, Mr. Murderosian ias
offered and accepted the position he now holds in Denver in lieu of the
position in Saipan which the Comuission determined he should have been
offered at the time of the RIFP, The followinc questions are presented
with respect to Mr, Morderosian's accrusl of tume leave and the gvant of
home leave properly accrued:

1., Since Mr, Morderosian was not physically in his foreign
duty assigmment on April 1972, through no fault of his
own (erroncous PIF action), i3 he in fiot entitled to
have leave accrual through:

(n) April 1972 (completion of two-yecaw agreﬁmhnt).

(b) September 10, 1972 last day on rolls of Trust
Terrvitory of the Pacifjc Islands before entering
+~on duty in Burean of Reclamation, Denver, Colorado.

2, If it 1s contempleted that the Department returns
Mr. Morderosian to a fore!gn duty assignmant in the '
. near future, can Mr, Morderosian use the home leave ’
: to which lie would have been entitled in (a) or (b)
aboval
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3. If it i3 not contewplated that Mr, Horderosian returns
to a foreign duty assignmeat, but in fact is given an
pasignment in the continentul United States afteyr his
Reclamation-Denver assignment, can he use the hone
leave to which he would have been entitled in (a) or
(b) above?

Home leave is accrued and granted under 5 U.5.C, 6305(a) and the
regulations promulgated by the Civil Service Cormission pursuant thereto
as countained fu 5 CFR 630,601 - 630,607, Those regulations provide for
the accrual of home leave in appropriate amounts for emxployees who are
assigned to overseas posts at which home leave may be earned, An em-
ployee's accrual of such leave is without regard to his later entitlement
to a grant of pome or all of the home leave so zcerued., Regarding your
firat question 5 U,S.C. 5596, which authorizes back pay and related bene-
fits for employees who have undergone unjustified cr unwarranted perscnnel
actions, provides in part that employees improperly separated shall, upon
relustatement, be deemed for all purposcs "“to have performed service for
the agency during that period, except that the 'employee may not be credited
® % % Jeave in an anount that would cause the amount of leave to his credit
to exceed the maximum amount of leave authorized for the employee by law
or regulation." It i3 well settled that an employee who has been im-
properly separated is entitled to include in his back pay the foreign or
territorial (now nonforeign) differentials he was receiving at the time
of his inmproper separation even though he may not have remained at the
poat where such differential was payable during the period of separation,
Vitarelld v. United States, 150 C. Cla, 59 (1960); 40 Comp. Gen. 479 (1961},
In view of the f.ict that the statutory provision quoted above ailows the
crediting of leave to employees during periods of erronsous separation
end in view of the cited decisions, we conclude that the employee should
be credited witi, hone leave for the period of his erroneous separation,
Therefore, the conclusion stated in questfon 1(b) is correct.,

With respect to questionz 2 and 3, it follows from the ansver to
question one that an employee may count time he did not spend at hie
foreign post because of an erroneous separation for the purpose of ful-
£11ling the 24 months overseas service requirement of 5 U.S.C., 6305(a)
and 5 CFR 630.606(a). However, the grant of home leave is limited in
5 CFPR. 630.606(c) in the following terms:

(¢) Limitations. An agency may grant home leave
only!
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(1) PFor usa in the United States, the Coomonvealth .
of Puerto Rico, or a territory or possession of the United
btates; and

{(2) During an employee's period of scrv{ce abroad,
or vithin a reasonable period after his return from service
abroad when it is contemplated that he will eturn to ser-
vice abroad immediately or aon coupletion of gn assignment
in the United States,

lloma leave not granted during a period named in subparagraph
(2) of this paragrapli may be granted only when tha employse
has completed a further substantisl period of service abroad,
This further substantial period of aervice abroad may mot be
leds than the tour of duty prescribed for the emwployae's
post of asaignment, except when the agency determines that
an earlier grant of homa leave is warranted in an individual

CcCasgn,

As indicated in our decision of February 5, 1962, B-~147031, copy
enclosed, those limitations on tho use of home leave were in keeping
wvith the treatment of home leave grants under prior suthorities and
vere contcmplated by the Congress when it enacted the Overseas Dif-
forentianls and Allowances Act (Public Law 86~707), part of wbich 1o now

5 U.8.C. 6305(a).

Since the Chief, Division of Piscal Servica, has advised us in
hio submige{on that after Mr. Morderosian accepted the pcaition in
Danver there was no intention on the part of the Department to return him
to a foreign aseignment, he did not qualify for a grant of home leava
at that time, Further, in view of the final paragrapgh of the qudted
regulation, the home laave credited to Mr., Morderosian may not be granted
to him until he has served another qualifying period overseas.

Accordingly, your second and third questions are answered in the
negative, We have consideraed the contentions in lir, Morderosian's
telogrem of* April 12, 1973, to your Departuent which contentiongs were
expanded in his lettar to ua of April 30, 1973, lowever, ws do not
find that any delay which night have occurred in hie reinstatement could
change tha conclusion reached herein, Further, the fact that the duties
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porformed in the position in Denver are not the dutles specified in the
job description which might require a further tranafer would not en-
title hinm to a prant of home leave under the controlling regulations,

S.ncerely yours,

PAUL G, DEMBLING

\For tho comptroller General
of the United States





